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A trustee has a responsibility
to guard the assets of others
with a higher degree of care
than he does his own.
John Ashcroft

TRUSTEES CAN’T ESCAPE THEIR FIDUCIARY OBLIGATIONS
Phia van der Spuy: WE GUIDE YOU
FAMILY BUSINESS TIPS

"There is no magic in the term ‘fiduciary duty’”.
This is what the judge said in the Phillips v Fieldstone Africa (Pty) Ltd case of 2004. In carrying out
their duties, trustees fulfil a fiduciary position. A fiduciary duty is an onerous, legal obligation of
a person managing property or money belonging to another person to act in the best interests
of such a person. A fiduciary relationship arises from the nature of the actual relationship undertaken.

The main components of a trustee’s fiduciary duty under our law are:
1. The duty of care (Section 9(1) of the Trust Property Control Act). It is interesting to note that
the fiduciary duty of a trustee must not be confused with the duty of care, diligence and skill
required of a trustee in terms of Section 9(1) of the Trust Property Control Act. A fiduciary duty
does not necessarily demand competence and skill when someone manages the affairs of
another. Although it is accepted that a trustee’s general fiduciary duty arises from, or is equivalent to, the duty of care, Section 9(1) is an added duty imposed on trustees and is, therefore, in
addition to the common law fiduciary duty of a trustee.
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2. The duty of impartiality. The Court held in the Jowell v Bramwell-Jones case of 2000 that “A
trustee must, generally speaking, avoid as far as possible a conflict of interest between her personal interests and those of the beneficiaries...”
3. The duty of independence. It was held in the Land and Agricultural Development Bank of SA
v Parker case of 2005 that a trustee’s independence is an essential component of trusteeship,
stemming from the “core idea” of the trust, when it was stated that the functional separation of
a trustee’s ownership (control) over trust property from any benefit (enjoyment) of such assets
“tends to ensure independence of judgment on the part of the trustee – an indispensable requisite of office”.
4. The duty of accountability. Trustees must maintain a proper set of accounts and be in a position to report to beneficiaries when requested to do so (Doyle v Board of Executors case of
1999 and Mia v Cachalia case of 1934).
The trustees should act in the best interests of the beneficiaries. A trustee, therefore, has to be
more careful and cautious with the affairs of the trust than they would be with their own affairs.
Whereas an individual can take personal risks in managing their own investments and affairs,
they must take greater care when dealing with trust assets and avoid any business risk as far as
possible,
The complete article can be read at:
https://trusteeze.co.za/article/trustees-can-t-escape-their-fiduciary-obligations
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